in Douglas v. Cox Retirement Properties, 2013
OK 37, __P3d__, and Wall v. Marouk, 2013 OK

36, __P3d__.

10 Confusion appears to have resulted in
the application of 12 O.S. 2011 §19 by the trial
court to this action for legal malpractice. Even
if §19 had not been held unconstitutional by
this Court in Wall, supra, its application to this
cause would be in error — an understandable
error, however, given the confusing choice of
language in §19.

1. At the time the underlying action in Wall v. Marouk, 2013 OK 36,
__P3d__ was commenced, the 2011 code volumes had not yet been
published. However, as there was no change in §19 since its codifica-
tion, Wall refers to the 2011 statutes rather than the 2009 Supplement,
and this writing does so as well.

Title 12 O.S. 2011 §19 provides:

A. 1. In any civil action for professional negligence, except as
provided in subsection B of this section, the plaintiff shall attach
to the petition an affidavit attesting that:

a. the plaintiff has consulted and reviewed the facts of the claim
with a qualified expert,

b. the plaintiff has obtained a written opinion from a qualified
expert that clearly identifies the plaintiff and includes the deter-
mination of the expert that, based upon a review of the available
material including, but not limited to, applicable medical records,
facts or other relevant material, a reasonable interpretation of the
facts supports a finding that the acts or omissions of the defen-
dant against whom the action is brought constituted professional
negligence, and

c. on the basis of the review and consultation of the qualified
expert, the plaintiff has concluded that the claim is meritorious
and based on good cause.

2. If the civil action for professional negligence is filed:

a. without an affidavit being attached to the petition, as required
in paragraph 1 of this subsection, and

b. no extension of time is subsequently granted by the court,
pursuant to subsection B of this section, the court shall, upon
motion of the defendant, dismiss the action without prejudice to
its refiling.

3. The written opinion from the qualified expert shall state the
acts or omissions of the defendant or defendants that the expert
then believes constituted professional negligence and shall
include reasons explaining why the acts or omissions constituted
professional negligence. The written opinion from the qualified
expert shall not be admissible at trial for any purpose nor shall
any inquiry be permitted with regard to the written opinion for
any purpose either in discovery or at trial.

B. 1. The court may, upon application of the plaintiff for good cause
shown, grant the plaintiff an extension of time, not exceeding
ninety (90) days after the date the petition is filed, except for good
cause shown, to file in the action an affidavit attesting that the
plaintiff has obtained a written opinion from a qualified expert as
described in paragraph 1 of subsection A of this section.

2. If on the expiration of an extension period described in para-
graph 1 of this subsection, the plaintiff has failed to file in the
action an affidavit as described above, the court shall, upon
motion of the defendant, unless good cause is shown for such
failure, dismiss the action without prejudice to its refiling. If
good cause is shown, the resulting extension shall in no event
exceed sixty (60) days.

C. 1. Upon written request of any defendant in a civil action for
professional negligence, the plaintiff shall, within ten (10) busi-
ness days after receipt of such request, provide the defendant
with:

a. a copy of the written opinion of a qualified expert mentioned
in an affidavit filed pursuant to subsection A or B of this section,
and

b. an authorization from the plaintiff in a form that complies
with applicable state and federal laws, including the Health
Insurance Portability and Accountability Act of 1996, for the
release of any and all medical records related to the plaintiff for
a period commencing five (5) years prior to the incident that is at
issue in the civil action for professional negligence.
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2. If the plaintiff fails to comply with paragraph 1 of this subsec-
tion, the court shall, upon motion of the defendant, unless good
cause is shown for such failure, dismiss the action without preju-
dice to its refiling.
D. A plaintiff in a civil action for professional negligence may
claim an exemption to the provisions of this section based on
indigency pursuant to the qualification rules established as set
forth in Section 4 of this act.
(Internal citations omitted).

2. Title 63 O.S. Supp. 2003 §1-1708.1E (repealed by Okla. Sess. Laws

2009, c. 228, §87) provided:

A. 1. In any medical liability action, except as provided in subsec-
tion B of this section, the plaintiff shall attach to the petition an
affidavit attesting that:
a. the plaintiff has consulted and reviewed the facts of the claim
with a qualified expert,
b. the plaintiff has obtained a written opinion from a qualified
expert that clearly identifies the plaintiff and includes the
expert’s determination that, based upon a review of the available
medical records, facts or other relevant material, a reasonable
interpretation of the facts supports a finding that the acts or
omissions of the health care provider against whom the action is
brought constituted professional negligence, and
c. on the basis of the qualified expert’s review and consideration,
the plaintiff has concluded that the claim is meritorious and
based on good cause.
2. If a medical liability action is filed:
a. without an affidavit being attached to the petition, as required
in paragraph 1 of the subsection, and
b. no extension of time is subsequently granted by the court,
pursuant to subsection B of this section, the court shall, upon
motion of the defendant, dismiss the action without prejudice to
its refiling.
3. The written opinion from the qualified expert shall state the
acts or omissions of the defendant(s) that the expert then believes
constituted professional negligence and shall include reasons
explaining why the acts or omissions constituted professional
negligence. The written opinion from the qualified expert shall
not be admissible at trial for any purpose nor shall any inquiry
be permitted with regard to the written opinion for any purpose
either in discovery or at trial.
B. 1. The court may, upon application of the plaintiff for good cause
shown, grant the plaintiff an extension of time, not exceeding
ninety (90) days after the date the petition is filed, except for good
cause shown, to file in the action an affidavit attesting that the
plaintiff has obtained a written opinion from a qualified expert as
described in paragraph 1 of subsection A of this section.
2. If on the expiration of an extension period described in para-
graph 1 of this subsection, the plaintiff has failed to file in the
action an affidavit as described above, the court shall, upon
motion of the defendant, unless good cause is shown for such
failure, dismiss the action without prejudice to its refiling.
C. 1. Upon written request of any defendant in a medical liability
action, the plaintiff shall, within ten (10) business days after
receipt of such request, provide the defendant with:
a. a copy of the written opinion of a qualified expert mentioned
in an affidavit filed pursuant to subsection A or B of this section,
and
b. an authorization from the plaintiff in a form that complies
with applicable state and federal laws, including the Health
Insurance Portability and Accountability Act of 1996, for the
release of any and all medical records related to the plaintiff for
a period commencing five (5) years prior to the incident that is at
issue in the medical liability action.
2. If the plaintiff fails to comply with paragraph 1 of this subsec-
tion, the court shall, upon motion of the defendant, unless good
cause is shown for such failure, dismiss the action without preju-
dice to the refilling.

3. Title 12 O.S. 2011 §19 provides in pertinent part:
A. 1. In any civil action for professional negligence, except as
provided in subsection B of this section, the plaintiff shall attach
to the petition an affidavit...

4. Title 63 O.S. 2011 §1-1708.1C.3.

5. Black’s Law Dictionary (9th ed. 2009), professional.

6. Black’s Law Dictionary (9th ed. 2009), profession.

7. Title 59 O.S. 15.1A(1) provides:
1. “Accountancy” means the profession or practice of accounting.

8. Title 59 O.S. 2011 §396.2(3) provides:
3. “Funeral establishment” means a place of business used in the
care and preparation for burial, commercial embalming, or trans-
portation of dead human remains, or any place where any per-
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